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PROCEEDI N G S

(9:05 a.m.)

JUDGE BARNETT: Good morning. All but

4 the witness may pleasebe seated.
5 Whereupon--

AARON HARRISON,

7 having been first duly sworn, was examinedand

8 testified as follows:

MR. RICH: Your Honor, if I may, just
10 respondingto yesterday'ssuggestionthat we confer

11 about potential dates for closing argument, we'

12 like to propose four dates.
13

14

15 long?

17

JUDGE BARNETT: Sure.

JUDGE STRICKLER: It's going to take that

(Laughter)

MR. RICH: As you wish. That work for at
18 least counsel, and those are the 13th, 14th, 17th,

19 and 18th of July. If we need to find other dates,
20 we will. Following that date, it might require
21 pushing out a bit becauseof other commitments.

22

23 Wednesday?

JUDGE BARNETT: Is any of those days a

MR. RICH: It's a Thursday, Friday,

25 Monday, Tuesday.
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JUDGE BARNETT: Okay. A little private
2 consult here. How about the 18th?

MR. RICH: Done. Thank you.

JUDGE BARNETT: Great. Thank you.

MR. RICH: Thank you.

MR. HANDZO: One other housekeeping

7 matter before we begin with Mr. Harrison, there are

8 certain exhibits that I would like to move into
9 evidence. They'e been discussedwith counsel, and

10 there is no objection to them.

12

JUDGE BARNETT: Thank you.

MR. HANDZO: And so those, for the

13 record, are Exhibits 53, 60, 61, 62, 63, 64, 270,

14 320, 321, 327, 328, 329, 330, 331, and 332.

15

16 those

JUDGE BARNETT: Hearing no objection,

17

18

MS. SINGER: No objection, sorry.
JUDGE BARNETT: -- enumeratedexhibits

19 are admitted.

20 (Joint Exhibit Numbers 53, 60, 61, 62,

21 63, and 64 were marked and received into evidence.)

22 (SoundExchangeExhibit Numbers 270, 320,

23 321, 327, 328, 329, 330, 331, and 332 were marked

24 and received into evidence.)

25 MR. HANDZO: Thank you. And with that,

Heritage Reporting Corporation
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1 SoundExchangewill call its next witness,

2 Mr. Harrison.
JUDGE BARNETT: Thank you, Mr. Handzo.

4 Mr. Harrison has been sworn.

DIRECT EXAMINATION

6 BY MR. HANDZO:

7 Q. Good morning, Mr. Harrison.

8 A. Good morning.

9 Q. For the record, could you just introduce

10 yourself to the Judges,please.
A. My name is Aaron Harrison. I'm a senior

12 vice presidentof digital and businessand legal
13 affairs at Universal Music Group.

14 Q. And, Mr. Harrison, how long have you held

15 that position with Universal Music Group?

16 A. I'e been senior vice presidentsince
17 2013.

18 Q. What are your responsibilitiesin that
19 position?
20 A. Well, I negotiatedigital music licenses
21 for the entire repertoireof Universal Music Group,

22 all of its labels and third-party associated
23 companieswith various digital music services.
24 Q. Are there others who work with you to do

25 that?

Heritage Reporting Corporation
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A. Yes, we have a team of about 10 lawyers

2 and five or six businessdevelopmentexecutives.

3 Q. And do those folks report to you?

4 A. There are two attorneyswho report to me.

5 Q. Okay. And how long have you -- I'm

6 sorry. I think you told us how long you'e held

7 that position. But have you held other positions
8 with UMG before that?
9 A. Yes. I'e been at UMG for about 11 years

10 now, startedas a director and was promoted to vice
11 presidentand then to senior vice president.
12 Q. Could you tell the Judgesyour

13 educationalbackground.

14 A. Sure. I got a Bachelor of Arts in
15 economics from Pomona College and a law degree from

16 Yale Law School.

17 Q. In betweengraduation.from Yale and

18 startingat UMG, were there other job positions that
19 you held?

20 A. Yes. I startedout as a corporate
21 associateat Munger, Tolles & Olson and then moved

22 over to Manatt, Phelps & Phillips as a music

23 associate.
24 Q. Mr. Harrison, you have a binder in front
25 of you that should have two tabs, Number 32 and

Heritage Reporting Corporation
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1 Number 49. Do you see those?

A. Yes.

3 Q. And is that your written direct testimony

4 in this case, Exhibit 32, and your written rebuttal
5 testimony in this case, Exhibit 49?

6 A. Yes.

MR. HANDZO: Your Honor, at this time, I

8 would move the admissionof Exhibits 32 and 49.

10

12

MR. LARSON: No objection.
MR. TOOF: No objection.
JUDGE BARNETT: 32 and 49 are admitted.

(Joint Exhibit Numbers 32 and 49 were

13 marked and received into evidence.)

14 BY MR. HANDZO:

15 Q. Mr. Harrison, we'l talk just a little
16 bit about UMG. First of all, can you tell us what

17 UMG's market share is? And let's start with, if you

18 can distinguish it, its market shareby ownership.

19 A. Sure. The overall market share for UMG

20 for recordedmusic is about 36 percent, but for
21 ownership, it's about 29 percent.
22 Q. Okay. And the -- the delta, then, is
23 distributed labels?
24 A. Yes.

25 Q. Can you name some of UMG's labels?

Heritage Reporting Corporation
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A. Well, we own a number of labels including

2 Interscope,Motown, Virgin, Blue Note. We also

3 distribute a number of third-party labels including

4 Disney, Big Machine, Concord, and Glassnote.

5 Q. Okay. And who are some of UMG's

6 best-knowncontemporaryartists?
7 A. Well, we have a number of artists in the

8 top 40, including today I just read that we have

9 five of the top albums on the Billboard 200, four of

10 those by individual artists, Logic, Chris Stapleton,
11 Drake, and Kendrick Lamar. The fifth was the

12 Guardiansof the Galaxy sound track.
13 Q. Okay. And are there other notable
14 contemporaryartists for UMG?

15 A. Yes, we have well-known artists across
16 different genres. For instance, in RGB and hip-hop,

17 we have Drake, Kendrick Lamar, Eminem, Kanye West.

18 In the country genre, we have Dierks Bentley,

19 Luke Bryan, Eric Church. In the rock genre, we have

20 U2, Maroon 5, and The Killers.
21 Q. And since you mentionedgenres, are there
22 particulargenreswhere UMG is sort of particularly
23 strong in the market?

24 A. Well, we'e strong acrossall genres.
25 Our highest market sharepercentageswould be in

Heritage Reporting Corporation
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1 jazz, about 50 percent, country at about 45 percent,

2 and pop and RGB hip-hop at around 40 percent.

3 Q. I was asking you about contemporary

4 artists. How about the sort of catalogueartists
5 that people like me would be more familiar with?

6 Who are some of those?

A. Well, we have a huge catalogueof -- of

8 artists for the -- you know, the entire 20th

9 Century. Some of our most notable catalogueartists
10 would be Bob Marley, Ella Fitzgerald, John Coltrane,

11 and Patsy Cline.
12 Q. And you mentionedthe top 200 Billboard
13 charts now. Who holds the top five spots right now?

15

17

A. Universal.

Q. All five top spots?
A. That's right.
Q. Mr. Harrison, you testified in the SDARS

18 II case, did you not?

19 A. Yes.

20 Q. Okay. And can you tell the Judges

21 basically how the -- that market that you function
22 in, that UMG functions in, has changedsince that
23 time?

24 A. Well, it has continuedto transitionmore

25 to a streamingor accessmodel from the traditional

Heritage Reporting Corporation
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1 salesmodel. So, you know, over the last decade,

2 we'e moved from physical CD salesas our primary

3 driver of revenue through to digital downloads and

4 now to streaming.

You know, a few years ago, digital
6 downloadswere probably our single top revenue

7 driver, but they've declined substantiallysince

8 2014 and now are declining even faster than CD

9 sales, to tbe point where streamingnow is the

10 majority of our revenue for 2016.

11 Q. And with respectto that group of

12 streaming, bas there also been a growth in the

13 degree to which that streaming is done on a mobile

14 basis?
15 A. Yes. I mean, with the proliferation of

16 -- of mobile devices, almost everyonebas a

17 Smartpbonethesedays, even kids as young as nine to

18 ten. have Smartpbones. And younger consumers, in

19 particular, are really a mobile first demographic,

20 where, you know, they're not entering tbe music

21 space through tbe desktop anymore, which is part of

22 tbe reasonwby Spotify at the end of 2013 introduced

23 its mobile shuffle free tier becausethey saw that
24 their -- the funnel of the free ad-supportedtier
25 was stagnating, so they had fewer users that they

Heritage Reporting Corporation
(202) 628-4888



3919

1 could up-sell to the subscriptionservice. They

2 therefore launcheda mobile shuffled tier to get

3 additional userswho were previously limited to the

4 desktop tier for free. Now they can get the free
5 service on mobile in a more limited manner than if
6 they subscribed.

Q. And in. addition to the proliferation of

8 iPhones and nine- and ten-year-oldshaving them,

9 have there been other changesin broadbandnetworks

10 or WiFi or that sort of thing that have impacted

11 that?
12 A. Well, sure, WiFi connectivity has gotten
13 much more broad. There are many cities that are
14 fully coveredwith WiFi networks. You can get
15 connectivity now in the -- in the gym and on -- on

16 trains in. some -- in some areas;whereas, you know,

17 previously you really had to download content in
18 order to listen to your music, you know, on the

19 train or in the gym.

20 JUDGE BURNETT: blr. Harrison, does it
21 matter to UMG whether the device, the receiving
22 device, is a desktopor a mobile device'?

23 THE WITNESS: Well, it -- what matters to

24 us at the end of the day is where we can. make the

25 most money. You know, in terms of devices, it

Heritage Reporting Corporation
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1 really has to do with the -- the usefulnessof that
2 device. So a big reasonwhy we had wanted to and

3 Spotify had wanted to limit usageon a free tier to

4 desktop is becauseit's -- there are -- there are

5 fewer placeswhere you can use the desktop. And

6 mobility opens you up to the freedom of listening to

7 your music wheneverand whereveryou'd want it.
So that's the main distinction with

9 devices from UMG's perspective,is how convenient

10 and how often you can actually use that versushow

11 limited you might be able to use the device in other
12 circumstances. So a desktop, for instance, is just
13 a more limited user experiencethan a mobile device.

JUDGE BARNETT: So it's a matter of

15 monetizationon the -- on the mobile device, not the

16 fact that it's mobile?

17 THE WITNESS: Yes. I mean, monetization

18 is a very important point. We generallychargemore

19 for mobile use becausemobile devices are more

20 portable, so they'eeasierto use in different
21 places. So it's not -- it's not necessarilythat
22 the -- the Servicescan monetizemore easily on a

23 mobile device than they can on a desktopdevice, but

24 it's that the user is buying more convenienceor

25 usefulnessto the device itself within the terms of

Heritage Reporting Corporation
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1 a mobile phone versus a desktop computer.

JUDGE BURNETT: So you said we usually
3 chargemore. Is there a difference in your license
4 fee for a mobile use as opposedto a stationaryuse?

THE WITNESS: Historically, we'e had a

6 mobile uplift, where, you know, the -- at the

7 beginning, we -- kind of subscriptionservices, we

8 actually had a higher per play for portable services
9 than. for non-portableservices. Non-portable

10 servicesstartedout as a penny per play. Portable
11 serviceswere two penniesper play.
12 In addition, when plays in certain
13 serviceshad -- happenedon mobile devices, we would

14 -- we would chargemore. So if some serviceswere

15 distinguishingbetweendesktopplays and mobile

16 device plays, we would chargemore for the mobile

17 device plays than for the desktopplays.
18 JUDGE BARNETT: Do the Servicescontinue

19 to make those kinds of distinctions?
20 THE WITNESS: The way the distinctions
21 happennow is more along the lines of what devices

22 you can accessthe service on. So they don'

23 distinguishas much on a play-by-play basis. It'
24 more on. a tier-by-tier basis. So as I was saying
25 before, you know, Spotify startedout where they

Heritage Reporting Corporation
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1 limited mobility just to their paid tier. If you

2 were a free user, you could only use it on the

3 desktop. If you wanted to use it on your phone, you

4 had to pay. That was the primary up-sell to getting
5 the Premium tier, was you could now listen to your

6 music on the go.

Now the -- there are other serviceslike,
8 for instance, the Amazon servicewhere they have an

9 Echo or an Alexa tier, which is $3.99, and for those

10 tiers you can only -- or for that tier, you can only

11 listen to devices that are home-baseddevices like
12 the Echo or the Amazon Dot. And if you want to get
13 it on your mobile phone or any kind of cellular
14 connectedservice, you have to pay the $9.99.

JUDGE BARNETT: But as to UMG, is there a

16 different licensing fee that you chargeAmazon for
17 the Echo as opposed.to Prime Music free tier or All

18 Access or whatever their
THE WITNESS: Yes, we chargedifferent

20 content fees for each tier.
21

22

JUDGE BARNETT: Okay. Thank you.

THE WITNESS: You'e welcome.

23 BY MR. HANDZO:

24 Q. You mentionedearlier that physical and

25 digital saleshave been declining. And particularly

Heritage Reporting Corporation
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1 with respectto downloads, what's the magnitudeof

2 the decline thesedays?

3 A. It's over 20 percentyear on year.

Q. And what are your expectations,what are

5 UMG's expectationswith respectto whether that
6 decline is going to continue in the future?
7 A. Ne think that the download decline in
8 particular is going to continue. The physical
9 decline may -- is starting to flatten out; whereas

10 we'e now -- we used to see double-digit declines in
11 CD sales. Now we'e seeingsingle digit declines.
12 And I think part of that is becausethe -- the base

13 of sales is now becoming smaller and it's -- it'
14 just becoming more of a niche product that's sold in
15 certain places and certain stores.
16 But the -- and that's more -- it'
17 becomingmore of a collectible type product which

18 has its own separatedefinablevalue; whereas

19 downloads are really competing in the same digital
20 spaceas streaming. So as more and more usersare

21 converting to the streamingmodel, there'sno need

22 to buy downloads anymore. So downloads, I think,
23 could potentially acceleratetheir decline. They

24 have -- the decline has acceleratedin the last
25 couple of years, you know, and there are rumors of,

Heritage Reporting Corporation
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1 you know, iTunes just closing its download store
2 entirely and moving completely into subscription
3 st reaming.

4 Q. Okay. So as downloads fall, where does

5 UMG look to replace those -- those revenues?

6 A.

7 services.
8 Q-

Primarily through on-demandsubscription

Is there a difference in how UMG prices
9 content on -- in the streamingworld comparedto how

10 it used to price when it sold downloads and physical
11 product?

12 A. Nell, there's less pricing flexibility, in
13 the streamingcontext. With sales, we could price
14 titles on a individual title-by-title basis. So we

15 had a digital price code sheet that was at least a

16 page or two long with all kinds of different price
17 codes that labels could choose for particular albums

18 and they could -- they could change the price code

19 during the life span of the album, so they might

20 they might discount certainartists if they'enewer

21 artists at the beginning of their life span to try
22 to get up the charts, or for superstarartists, they

23 might -- they might start off with a very high

24 price, a super top price code.

25 And, you know, as the title went into

HeritageReporting Corporation
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1 kind of cataloguepart of their life span after 18

2 months of the releasedate, there might be another

3 change in price to reduce the -- the price to stores
4 and, therefore, hopefully to consumersso that they

5 can -- they would keep buying that title and it
6 would help revive sales that had by -- by that time,

7 had slowed to a trickle.
In the streamingworld, we don't have

9 that flexibility becausethere'sone single price
10 for all of our content. Arid there is also
11 competition among all the Servicesto offer the same

12 price and the same featuresas all of their
13 competitors.

So the -- the Servicestend to, you know,

15 convergeonto, you know, one generaluser experience

16 and one generalprice to the market.

17 Q. Okay. So in the -- the slide that we'e
18 looking at where it says pricing is constrainedby

19 several factors, and the first sub-bullet is nature

20 of streaming, is that what you just talked about?

21 A. Yes.

22 Q. Okay. And then you also say that pricing
23 is constrainedby regulation. What do you mean by

24 that?
25 A. Well, there are a number of elements
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1 there. Terrestrial radio is exempt from the

2 Copyright Act, so they don't pay any royalties to

3 the music industry.
Internet radio is regulatedby statute,

5 so they have a single price point for ad-supported

6 streamingand a -- anotherprice point for
7 subscriptionstreamingthat we are -- we don't have

8 the power to -- to change.

And tbe user-generatedservicesare able

10 to use the DMCA safe harbor to either avoid tbe need

11 for a license at all, if they just rely on user
12 uploading, or to tbe extent that we do negotiatea

13 license for them, they'e able to negotiatemuch

14 lower ratesbecausethey have that -- that option of

15 just going on license and being coveredby tbe safe
16 harbor.
17 Q. Okay. And then tbe last sub-bullet bere

18 is market forces. Just briefly, can you tell us

19 what you'e referring to there? I think we'l talk
20 about it more later.
21 A. Yeah, some of it had to do with tbe fact
22 that the Servicesare all trying to offer tbe same

23 featuresfor the same price point and there'skind

24 of a "me too" element to tbe -- the trends in tbe

25 market, where every time one Service lowers prices
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1 or adds new features, the other Serviceswant to be

2 able to do the same thing becausethey'eall
3 competing for the same kind of subscriberbase.

And also, you know, we'e dealing with

5 much bigger companiesthat have a lot more market

6 power here. I mean, we'e -- you know, our primary

7 partnersin the streaming-- streamingbusinessare
8 Apple, Amazon, and Google, which are the biggest
9 companiesin the market and drive the hardest

10 bargains in the market.

11 Q. Okay. Sorry, I'm just trying to make

12 sure that I don.'t go into my next slide being

13 restricted.
MR. KQK20: I think, Judge, I actually

15 probably need to go into restrictedsessionfor a

16 while since we'e going to be talking about pricing
17 strategiesand some numbers.

18 JUDGE BARNETT: Okay. At this point, we

19 will close the hearing room.

20 MR. HANDZO: And I'm going to ask that
21 Mr. Bauman, who's here from UMG, be allowed to
22 remain since this is all UMG's confidential
23 information. I think he's probably entitled to hear

24 it.
JUDGE BARNETT: UMG may stay. Russians
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1 may stay. Everyone else pleaseleave.

(Laughter)

(Whereupon, the trial proceededin
4 confidential session.)

10

20

21

22

23

25
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OPENSESSI ON

2 BY MR. LARSON:

3 Q. Now, Mr. Harrison, your written direct
4 testimonynotes at paragraph36 that steering is
5 increasinglypossible for on-demandservices; is
6 that right?
7 A. That's right.
8 Q. All right. And you specifically tie that
9 to the use of playlists, correct?

10 A. Correct.

Q. Right. And I think you go so far, at the
12 beginning of that paragraph,as to suggestthat the
13 use of playlists could lead to price competition; is
14 that right?
15 Just take a look at that first -- first
16 couple of sentencesif you need to.
17 A. So what I meant here is that the same

18 type of steeringthat'savailable to non-interactive
19 or that was found to be available to non-interactive
20 servicesis also available to on-demandservices.
21 Q. Right.
22 A. Which means that either necessarilyI

23 didn't -- the intent of this was not to say that
24 they'eboth creating the possibility of price
25 competition, just simply that they both have the
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1 ability to steer.
2 Q. Right. And for interactiveservices,
3 that's through the use of playlists; is that what

4 you mean?

A. That's right, primarily.
6 Q. Okay.

7 A. But also through browsing and other
8 placementfunctions, merchandising.

9 Q. Right. And did you mean to suggestthat
10 the use of playlists by interactive servicescould

11 then lead to price competition?

12 A. That -- that was not the intent.
13 Q. That was not your intent, okay. As we'e
14 seen, there hasn'tbeenprice competition in
15 Universal'spricing to interactive services,
16 correct?
17 A. Right. The price competition is more

18 around the pricing of the service itself as compared

19 to other ways to accessmusic as opposedto
20 competition among the labels because,as I said
21 earlier in my testimony, we can't verify what the

22 other labels are charging in a subscriptionservice
23 the way we can in a salescontext.

Q. Right.

25 JUDGE STRICKLER: In the final sentence
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1 of paragraph36 of your written direct testimony,

2 you say, "The servicesdo of coursehave the ability
3 to choosewhich sound recordings to include in those

4 streamsbasedon price."
What did you mean by that? Did you mean

6 that there is, in fact, price competition for the

7 for the insertion of songs in playlists?
THE WITNESS: What I mean is that the

9 servicescan decide to place more lower cost

10 recordings into prominent areasof their service

11 whether that's earlier on in playlist or higher up

12 in. a -- on a page in the -- the browsed sectionof

13 the service so that they might -- you know, it'
14 similar to how Netflix createsa lot of original
15 content in order to put pressureon the studios to

16 continue licensing content to them at reasonable

17 rates and also to kind of control their -- their
18 destiny on a -- on a profitability -- from a

19 profitability perspective.
20 The subscriptionserviceshave similar
21 abilities where they can -- they can createoriginal
22 content, they can -- they can buy out kind of, you

23 know, productionmusic content for more generic type

24 playlists like a sleek playlist or something like
25 that where they don't have to use major label
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1 content.
So they can. -- they can make decisions

3 basedon their -- their merchandisingand their
4 placementof tracks within playlists basedon. price.

JUDGE STRICKLER: Thank you.

6 BY MR. LARSON:

7 Q. Right. And, Mr. Harrison, to follow up

8 on that, I think you testified in your deposition
9 that Spotify had been rumored to be trying in. some

10 way to feature lesser-pricedmusic in various of the

11 areasof its service, correct?
12 A. Correct.
13 Q. Right . And — — and even assumingthat '

14 true, Universal bas not lowered its price to Spotify
15 in an effort to avoid Spotify steeringaway from it
16 to such lower-pricedmusic, correct?
17 A. Nell, I can only speak, I think, in
18 relation to tbe prior agreement,not tbe current
19 agreement.

20 Q. Correct. That's the -- that's the

21 agreementon the record.
22 A. So with respectto the agreementon the

23 record, I'm not aware of -- of that happening.

24 Q. You'e not aware of Spotify -- Spotify
25 did not in that agreementlower its price to avoid

Heritage Reporting Corporation
(202) 628— 4888



4037

1 Spotify steeringaway from it, correct?
A. Sorry, I'm not sure I understoodthat.

3 Q. Yes. Universal did not lower its price
4 to Spotify in an effort to avoid Spotify steering
5 away from Universal to lesser-pricedcontent,
6 correct?
7 A. Not that I'm aware of.
8 Q. Okay. Let's look at paragraph28. And

9 this is restrictedso let's not -- let's keep it on

10 the restrictedscreen. And I won't say the numbers

11 out loud since we'e in open session.
But in paragraph28, you identify some

13 statisticsregardingthe percentof plays on Spotify
14 and Apple that come from playlists. And I think
15 thesewere discussedin your direct testimony. Is
16 that right'?

17 A. That's right.
18 Q. All right. And to be clear, these
19 percentagesinclude all types of playlists,
20 service-created,third-party-created,user-created
21 playlists, correct?
22 A. That's correct.
23 Q. All right. And at least as of the time

24 of your deposition -- well, strike that.
25 Earlier I think you suggestedthat you
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1 had a sensethat those numbersbroke down in some

2 way about half and half betweenservice-generated
3 and other types of playlists; is that right?
4 A. For one of the services.

Q. Okay. And was that the first or second

6 service listed there?
7 A. The first.
8 Q. All right. Now, do you recall, did you

9 learn that since the time of your deposition?
10 A. I looked back at -- at some documents

11 that I had to refreshmy recollection.
12 Q. Okay. And did you produce those
13 documentsto -- to Sirius XM after looking at those?

14 A. I don't know what was produced, but I

15 believe that it's information that was used for
16 this -- theseoriginal numbers. So they would

17 likely have been producedprior
18 Q. Okay. Do you recall
19 A. -- prior to my testimony.

20 Q. -- when I askedyou in the depositionhow

21 this -- thesepercentagesbroke down betweenservice
22 generatedand other types, you didn't know?

23 A. I don't recall that specifically, but

24 like I said, I don't know sitting there in the

25 depositionwithout any accessto documents.
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Q. Okay. Let's go back to paragraph36. On

2 that point, just -- just so we'e clear, are you

3 aware sitting here of any evidenceon tbe record or

4 any documentsthat have been provided that show, of

5 tbe numbers in paragraph28, what percentor what

6 shareof those percentagesare from

7 service-generatedplaylists?
A. I'm not sure I understoodtbe question..

9 Q. Yeah. I'm sorry. Can we call up 28

10 again, please. I just want to make sure we have a

11 clear record here.
Again, this is restricted. You'l see

13 tbe percentagesreferencedin tbe paragraphagain,

14 Mr. Harrison. So my question is are you aware of

15 any documentson the record or any evidencethat bas

16 been provided by SoundExchangeidentifying the

17 specific shareof those percentagesthat reflect
18 service-generatedplaylists as opposedother kinds

19 of playlists?
20 A. Okay, yeah, I see that. So we'e not in

21 restricted, right?
22 Q. We'e not in restricted. So don't say

23 the numbers out loud. My question. is only, are you

24 aware of any evidence that has been provided in the

25 case identifying what shareof those percentagesare
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1 service-generatedplaylists? Yes or no?

A. There is a percentagein paragraph36

3 that identifies the

4 Q. We'e in paragraph28. My apologies if
5 that wasn't clear.
6 A. Well, right, but I -- but the paragraph

7 36 identifies a percentagethat is service
8 programming that then relates to the percentagethat
9 is referred to in paragraph28.

10 Q. Okay. Is that what you were referencing
11 before when you -- when you gave the half and half
12 figure? Were you referencingparagraph36?

13 A. Well, so that's not specifically what I

14 was referencing,but I think this figure in
15 paragraph36 is more narrow than the figure I had

16 mentionedbefore. And the figure I had mentioned

17 before probably included other third-party
18 playlists, not just service-createdplaylists.
19 Q. Okay. Got it. Thank you. So let's talk
20 about that number in paragraph36. Just to be

21 clear, what that means -- and we'e talking about

22 the -- the number associatedwith Spotify's top

23 playlist, correct?
24 A. Correct.
25 Q. Right. And what that means is that that
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1 percentageof Spotify's users listen to its top

2 playlists during some reporting period, not that
3 that percentageof plays on Spotify came from that
4 playlist, correct?

A. Correct.

Q. That's measuringusers, not plays, right?
JUDGE STRICKLER: I actually want to get

8 more -- a little bit more granular on that sense

9 becausethe verb that is used is "reached." It says

10 "Spotify's top playlist reacheda certain percent

11 of" -- "reached" a certain percent its users and

12 Apple's top playlists reachedanotherpercentof its
13 users.
14

15

What does "reached" mean?

THE WITNESS: "Reached" means that that
16 -- that number of users accessedthat playlist.
17 JUDGE STRICKLER: So it wasn't just that
18 they had it available to them; they actually
19 accessedit?
20 THE WITNESS: No, you'e right.
21 BY MR. LARSON:

22 Q. Again, that measuresusers, not

23 percentageof plays or streams,correct?

25

A. Correct.

Q. And the same is true of the figure that'
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1 identified there for Apple; is that right?
A'. That's right.
Q. Okay.

MR. LARSON: Shall I keep going, Your

5 Honor, or -- I see that it's a little after 12

JUDGE BARNETT: How much more do you

7 have, Mr. Larson?

MR. LARSON: Probably 20 to 30 minutes.

JUDGE BARNETT: We'l go aheadand take

10 our noon recess, then.. We'l be at recessfor one

11 hour.

12 MR. HANDZO: May I, before we break, I'm

13 wondering whether, and Mr. Rich is nodding yes so I

14 think he agrees,whether we ought to take a little
15 shorter lunch break than usual just to make sure we

16 get through our witnessestoday.

17

18

19

20

JUDGE BARNETT: Certainly. 45 minutes.

MR. RICH: Thank you.

MR. HANDZO: Thank you. Appreciate it.
(Whereupon, at 12:06 p.m., a lunch recess

21 was taken.)

22

23

25
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AF T E RNOON S E S S I ON

(12:55 p.m.)

JUDGE BARNETT: Pleasebe seated. Mr.

4 Larson?

MR. LARSON: Thank you, Your Honor.

6 BY MR. LARSON:

7 Q. Good afternoon, Mr. Harrison.

8 A. Good afternoon.

9 Q. I would like to start back in paragraph

10 36 where we left off -- or at least I think where we

11 left off, as I recall. And. I will direct your

12 attention -- this is restricted, Kim -- last
13 sentenceof that paragraph,you will see there,
14 there is a statedpercentageof plays that you say

15 come from playlists and. algorithmic streamson

16 Spotify; is that right?
17 A. That's right.
18 Q. And I should say playlists and.

19 algorithmic streamsthat the Service controls.
20 Correct?

21 A. Correct.
22 Q. To start, that number is a good bit less
23 than half of the figure we saw in paragraph28,

24 correct?
25 A. Correct.
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Q. Okay. And let me just ask, an

2 algorithmic stream, I think you have told me before,

3 would include radio-type streamsor stationscreated
4 by a software algorithm; is that right?

A. That's right.
6 Q. And you don't know how the 25 percent
7 breaks down as betweenhuman curatedplaylists
8 I'm sorry.

That number shouldn'tbe on the record, I

10 apologize for stating it out loud, so if we could

11 strike that.
12 You don't know how the figure identified
13 there on the page breaks down as betweenhuman

14 curatedplaylists and software generatedstreams,

15 correct?
16 A. Correct.
17 Q. And just a couple questionsabout

18 playlists. When a user uses a playlist, that could

19 reflect an on-demandplay as opposedto a lean-back

20 play, correct?
21 A. Well, it dependson the type of play
22 the type of way that the user is using the playlist.
23 Q. Right. That's my question. So a user
24 could start a playlist and just listen through it,
25 you know, beginning to end, right?
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A. Yes.

2 Q. A user can also look at a playlist and

3 choosea song from it, listen to it again, skip to

4 anothersong later in the playlist, that sort of

5 thing too, right?
6 A. In the fully on-demandservices,yes.

7 Q. Right, right. And in terms of the data

8 that you provide in your testimony, does it
9 distinguishbetweenthose different types of

10 playlist listens?
11 A. I don't know that we have that level of

12 granularity.
JUDGE STRlCKLER: I have a questionfor

14 you with regard to that sentence,the phraseologyof

15 the sentence,really. You say in paragraph36,

16 "overall for Spotify as much as X percentof plays
17 come from playlists and algorithmic streamsthat the

18 Service controls."
You don't say X percent, you don't say

20 approximately, you say as much as X percent. What

21 does that mean "as much as"?

22 THE WITNESS: So it varies from month to

23 month. I think that's the high level. It doesn'

24 vary widely, but it does vary from month to month.

25 JUDGE STRICKLER: Do you know what the
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1 range is?
THE WITNESS: I don't know the lower end

3 of the range.

JUDGE STRICKLER: And so should we take

5 that X percent that is there in paragraph36 as the

6 high end, the high number?

THE WITNESS: Yes.

JUDGE STRICKLER: Thank you.

9 BY MR. LARSON:

10 Q. If you could look at the binder in front
11 of you, Mr. Harrison, that says, I think it says

12 iHeart, Pandoraand other on it, perhaps?

A. Sorry, which?

Q. It is the cross binder.
A. Oh.

16 Q. That has tabs with Trial Exhibit 113 as

17 the first two tabs.
JUDGE STRICKLER: Volume 2 of 2'?

MR. LARSON: Yes, I'm sorry, mine has a

20 different cover.

21 JUDGE BARNETT: Could I ask someoneto
22 pleasemove the bags out of the egressroute?

23 MR. LARSON: Is this volume 2? Yeah,

24 volume 2 of 2.

25 THE WITNESS: Oh, iHeart and Pandora?
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1 BY MR. LARSON:

Q. Yes.

A. Yes.

Q. Could you turn to Trial Exhibit 704 in

5 that binder. You will see at the top it says Apple

6 Music by containertype; is that right?
A. Right.

Q. And I won't read any of the numbers into
9 the record. And this is on a Universal PowerPoint

10 template, correct?
ll A. Correct.
12 Q. And looking at the bottom, I believe it
13 says UMG businessanalysis/JH. Is that right?
14 A. That's right.
15 Q. Right? And you believe JH is JamesHill
16 who works in the UMG BusinessAnalysis Department?

17 A. That's right.
18 Q. And Mr. Hill is the person.who analyzes

19 playlist data of the kind we have been discussing;
20 is that right?
21 A. He is one of the people.

22 MR. LARSON: Your Honor, I would offer
23 Exhibit 704 into evidence.

24 MR. HANDZO: I object, Your Honor. There

25 is no foundation that Mr. Harrison really knows
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1 anything about this document, is able to interpret
2 it, explain it, or do anything else with it. So I

3 think what has happenedwith prior witnessesis, you

4 know, where the witness just doesn'tknow about the

5 document, the fact that it may have come from the

6 witness'ompanyisn't sufficient to get it into
7 evidence.

JUDGE BARNETT: The foundationobjection
9 is sustained. You could attempt to lay that

10 foundation, Mr. Larson, if you want.

11 BY MR. LARSON:

Q. So, Mr. Harrison, is this -- you said you

13 receiveplaylist data from various services,
14 correct?
15 A. Correct.
16 Q. And that forms the basis of some of your

17 numbers that are in your testimony, correct?
18

19

A. Correct.

Q. And Mr. Hill is the personthat, one of

20 the people involved with analyzing that sort of

21 data?

22 A. Yes.

23 Q. And does he from time to time create
24 reports or summariesor analysesof that playlist
25 data?
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A. He does.

2 Q. Okay. And is Exhibit 704, does that
3 appearto you to be one of those examplesof those

4 analysesfor Apple Music playlists?
A. I mean, basedon the fact that it says

6 Universal Music Group and has UMG Business

7 Analysis/JH, that's what I would assume.

MR. LARSON: I renew my offer of the

9 exhibit, Your Honor.

10 MR. HANDZO: I will renew my objection.
JUDGE BARNETT: Mr. Harrison, have you

12 ever seen this particular report before?

THE WITNESS: Only in my deposition.
JUDGE BARNETT: Sustained.

15 BY MR. LARSON:

16 Q. Could you turn. to paragraph13 of your

17 written direct testimony. So you state there the

18 prevailing industry view is that the increasein
19 streamingand the decreasein download salesare a

20 relatedphenomena-- the former is causing the

21 latter. Do you see that?
22

23

A. Yes.

Q. It is on your screen. And. if we can skip
24 aheadto 17, paragraph17. And there in the middle

25 of the paragraph-- let's keep this on restricted
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1 screen,please-- you say "but streamingserviceson

2 the whole -- whether they are on-demandInternet
3 services,non-interactiveInternet services, SDARS

4 or preexistingsubscriptionservices (PSS) -- are

5 causingconsumersto purchaseless music."

Do you see that?
A. Yes.

Q. These statementsare not basedon any

9 particular studiesor researchdemonstratingthat
10 Sirius XM in particularhas causeda drop in
11 download salesor substitutesfor salesof

12 downloads, correct?
13 A. Correct.
14 Q. Okay. In paragraph27 of your written
15 direct testimony, if we can blow up the whole

16 paragraph. You discussthere some alternative
17 methods for consumingmusic available in the car and

18 state that subscribersto Sirius XM would naturally
19 tend to buy more other higher revenueoptions,
20 including Premium interactiveservices,downloads,

21 non-interactivesubscriptionstreamingservicesor

22 CDs, if they did not subscribeto Sirius XM; is that
23 right?
24

25

A. That's right.
Q. Right. And then in paragraph28 you
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1 state that listening to a playlist is particularly
2 suited to in-car listening; is that right?

A. That's right.
Q. And I take it you included this sentence

5 in your testimony to suggestthat playlist
6 listening, to the extent it happensin the car, puts
7 the interactiveservices in competitionwith Sirius
8 XM; is that right?
9 A. That's right.

10 Q. Now, thesestatementswere not basedon

11 any particular studiesor researchdemonstrating

12 that Sirius XM subscriberswould use other streaming

13 services in the car if it were not for Sirius XM,

14 correct?
15 A. Correct.
16 Q. And you are not aware of any studiesor

17 other researchsuggestingthat Sirius XM subscribers
18 would use other streamingservices in the car were

19 it not for their use of Sirius XM, correct?
20 A. Only the surveys that were done as part
21 of this proceeding.

22 Q. Right. So putting aside what has been

23 submittedby expertsor survey people here in this
24 proceeding,you are not aware of any other research
25 or studies, correct?
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A. Correct.

Q. All right.
JUDGE STRICKLER: So it otherwise came

4 out of your own general industry knowledge?

THE WITNESS: Yes.

JUDGE STRICKLER: And pursuantto your

7 general industry knowledge, do you have an

8 understandingas to the degreeto which Sirius XM

9 substitutesfor the listening by listening to
10 terrestrial radio?

THE WITNESS: Not a degree. I mean,

12 there is obviously a combinationof factors. I

13 think the way I think of it is that -- and I think
14 the way others at my company think of it, basedon

15 our discussions-- is that, you know, Sirius XM

16 competeswith theseother paying subscription
17 servicesand distorts the market becausethey are

18 taking the highestvalue subscribers,those willing
19 to pay, you know, upwards of 15 dollars per month,

20 and they make the music most convenient for those

21 high value subscribersthrough their car
22 integration.

So that makes it more difficult for the

24 on-demandservicesto grow their subscriberbases

25 becausethe Sirius XM subscribersare not going to
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